
The Department of Labor (DOL) has published 
proposed changes to the overtime exemptions 
under the Fair Labor Standards Act (FLSA). 
The changes would more than double the 
salary requirement to qualify for the executive, 
administrative, and professional exemptions.

The FLSA requires covered employers to pay  
“nonexempt” employees at least the minimum wage 
for each hour worked as well as overtime pay for all  
hours worked in excess of 40 in a workweek. While  
most employees are non-exempt, the FLSA includes 
exemptions for certain executive, administrative, 
professional, highly compensated, outside sales, and 
computer professional employees. These employees 
are known as “exempt” employees.

To be considered exempt, these employees must 
generally satisfy three tests:

1. Salary-level test (currently, $455 per week for
the executive, administrative, and professional
employee exemptions*)

2. Salary-basis test (receive their full salary in any
week they perform work, regardless of the quality
or quantity of the work)

3. Duties test (the employee’s primary duties must
meet certain criteria)

There is also an exemption for “highly compensated” 
employees who are paid a total annual compensation of 
at least $100,000. These employees are exempt from the 
FLSA’s overtime requirements if they regularly perform 
at least one of the exempt duties or responsibilities of an 
executive, administrative, or professional employee.

 * Note: The computer employee exemption has its
own salary-level test. The outside sales employee
exemption has no salary-level test.

Key Fact #1: New Salary Requirements for White 
Collar Exemptions
Under the proposal, the salary threshold for the executive, 
administrative, and professional employee exemptions 
(also known as the white collar exemptions) would be set at 
the 40th percentile for full-time, salaried employees using 
data published by the Bureau of Labor Statistics (BLS). In 
2016, the DOL projects this amount to be about $970 per 
week (or $50,440 per year).

Key Fact #2: New Salary Requirement For
Highly Compensated Employees
Under the proposal, the salary threshold for highly 
compensated employees would also increase. The 
proposal would raise the salary threshold for highly 
compensated employees to the 90th percentile, which was 
$122,148 in 2013. This amount would increase by the time a 
final rule is published.

Key Fact #3: Automatic Updates To  
Salary Requirements
The proposal would establish automatic annual increases 
to the two salary thresholds. The DOL is seeking 
comments on whether to tie the automatic increases to 
inflation or to make adjustments that would keep the salary 
requirements fixed at the 40th and 90th percentiles.

Key Fact #4: No Proposed Changes To  
Duties Tests (Yet)
The DOL did not propose specific changes to the duties 
tests, but the Department is seeking comments on 
whether the duties tests are working as intended.

Stakeholders from the business community have 
advocated for no change to the current duties tests. 
They’re concerned that imposing a limit on the amount of 
non-exempt work exempt employees can perform is too 
rigid. This is of particular concern for employers in certain 
industries where the ability for exempt managers to step 
in and assist non-exempt employees when needed is a 
necessary reality.
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Employees and their stakeholders tend to advocate for the 
opposite. They want stricter requirements to ensure that 
exempt employees spend most of their time performing 
exempt duties.

Recognizing the concerns of both sides, the DOL raised 
several questions to the public, including:

• What, if any, changes should be made to the
duties tests?

• Should exempt employees be required to spend a
minimum amount of time performing their primary
duties? If so, what should that minimum be?

• Does the single duties test for each exemption
category appropriately distinguish between
exempt and non-exempt employees?

Key Fact #5: Final Rule May Arrive In 2016
The public will have until September 4, 2015 to comment
on the proposal. Once the comment period ends, the DOL 
will review the feedback and consider whether changes to 
the proposal should be made, a process that usually takes 
months. If the DOL then moves forward with a final rule, it 
is likely to be published in 2016 (at the earliest). After the 
DOL issues the final rules, employers will likely have some 
lead time before the rules take effect.

Key Fact #6: New Rule Could Have
Substancial Impacts
If the proposed rule becomes final, the DOL estimates 
that in the first year as many as 4.6 million workers would 
either need to: (1) be re-classified as non-exempt and paid 
overtime whenever they work more than 40 hours in a 
workweek; or (2) receive an increase in their salary to meet 

the new requirement. If the automatic annual increases 
become final, employers would also need to review and 
adjust salaries each year to ensure they continue to comply. 
Additionally, in response to the new proposed rules, it is 
possible that some states will update their salary threshold 
as well. If this is the case, covered employers must comply 
with the higher minimum salary requirement.

Now is the time for your clients to 
evaluate their systems that can help 
them manage overtime and to help 
them properly classify workers. 

ADP’s HR HelpDesk and Time & 
Attendance solutions are just a few 
of the powerful features available 
to your clients to help them stay in 
compliance.




